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passed by The Assistant Commissioner, CGST, Division-VI, Ahmedabad South.

wfFatFaf tFT BTW d gaT Name & Address

Appellant
M/s. Rao Forex,
2nd Floor, Acumen Building,
University Road, University,
Ahmedabad-380009.

a{ @ Be qn3nj\?i3a& 83Hfa}va3'8r©tar}av§ ga aTeu =B vfa qqTf+=rfaqlq
<aR=RWWq3ifEPnT{tta 3nit?tvrlqawr Mn gw ©t n=m tI

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following waY :

C) VH6 nt©H@rlqQwr aTjqq

Revision application to .Government of India:

(,) &ag \3,Lllqq ?!@ anRq'1, 1994 dr gTn aaa qq mR =R ;WeB @ Int q =fhm anT Vi
+q–WtF $ heIR WSiF $ MR !qOwr ariqq Haq vba XFm VMR, Ra +TIHq, www
mBm, dgt +BT,t ,#cm dti wgn, vivtq Hd, q{ fmi : 110001 tntA -aTqt qTfB{ I

(i) A revision application lies to the Under Secretary, to the Govt. of Indial Revision Application Unlt'
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament StFeetl NeW
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of -the following casel governed bY first
proviso to sub-section (1) of Section-35 ibid :

ai) qft HTa $t§Tfq tB HNd gag tHt 8TFMRaT+xiRMWWTNqT©y WV+ T IF
Mt Tw-an e ltd q-6t'll t g Trm a aT+ gq qH q, qi f&Ht WWTn qT -%TV it qe tH nnt
cbl! ali g vr Rni--1-al,It! +'a Tr8 tIfF ;dha a avm # sri
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GLby- country or territory outside India.

(A)

qf+ ?!.a .hT !,Tdm MR BTT Vm 8 KM M Tr V dr) Mad Mr Wrr TFd d I(a)

(B) In case of goods expoded outside India export to Nepal or Bhutan, without payment of
du

I;iII )49 9=+=n={Lrg aHIT :Sr:: aH=1= pIrE VaF1B:[IrS 1\hb=

of 'the Finaric.e (No.2) Act, 1-998.
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than Rupees One Lac.

(C)

0
(1 )

(2)

a
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(1 ) a#1{ \3@iTTA ?!m an n a q 1 1 9 4 4 C1FJRr i=1nm 35 d / 35 { & p :

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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;ther than as mentioned in para-2(i) (a) above'

(A)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in fotm EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rulesl 2001 an.d_ snaIl_ Pe
;(..,companied against (one which at least should be accompanied bY a fee of Re.1l000/:
Rs.5,000/- and 'Rs.10l000/- where amount of duty / penalty / demand / refund is UPto 5
Lac, 5 Lac, to 50 Lac, and above 50 Lac respectively in the form of crossed bank draft in
fav,..;ur of Asstt. Registar of a branch of any nominate public sector bank of the plac?
where the bench oF'any nominate public sector bank of the place where the bench of
the Tribunal is situated.

qR qu aT& q dH la aTM vr vmM6taTteTv&n'F3Frqn =b fRy piTT IT
sq{da Or a BqT ;mr qIN ga a==i =B gia~B! q R' FMT qq ©RB©P ? DR
qq#bIn 31044 qlql©'r><-i %r 1@ anita =iT M ny=HH q+ 1@ aIT&VT Rm ImaTt I

(3)

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal tp th. E

Xppellan{’Tribunal or the one application to the Central Govt. As the case may be, is
fili8d to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)

a
Tz{Tq=nqTL% \n=!;iT !=qrHE U=oIE
©IqIqI,Iq ?!@n ft@ nTT 8TqT ©TfB? I

One copy of application or O.I.O. as the case maY beI and the order of the aSli pu[rlrTent
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.

n;IR!LnnT:: = Ct Ce;IT\A =1: J\T1: 1:1Fg: 1 ST: iHIFIF:q9 if:IT
}1

(5)

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982-

1u #„ ,!„,, ## ,MK, ,!„ VF +qr@ wmi qT=TTfEMWTW,$
gRaF#a tb HRa + +ddtqj't(Demand) qd tg(Penalv) aT =.% @ WtT @TfT

&TfqqT$}17Tqjf§/ GTfiMdq qd aRT lo MS WPt i(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a 87 dq acqT€ qP? Gi{§qTq7{ $ &{da1 qTfimfFTT 'VMi dt TiNT"(Duty Demanded)-
a. (Se,don)©SlID#H§afMaqTfqr;
v, fhiTqaa#iae&fge$trTfir;
{IJ 8qae hf&thwt$f#iq6&a®#iITfh.

O RTd aRT ,dfBtT enB@ qq§aqgaqT dtlrql g, WitH' qTfha tFa &$RqgHf©T®rqvTI
For an appeal to be filed before the CESTAT, 10% of the DutY & PenaltY confirlned bY
the App;I'late Commissioner would have to be pre-deposited, provided that the. pre-
depo£i{ amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;

W W& bTdIIh;gHgHH}h;THrUHq W q'Bb 10%

;,1,114 yy eat ,d&gag.s RqIRd day@;Q: 10% Tldld q1 dt.VI qM iI
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\:; Ii
\

-\.H



F.No. C,APPL/ COM / STP/4562/2023-Appeal

ORDER IN APPEAL

Th, p,,,,nt ,pp,,1 has been filed by M/s Rao Fo;ex, 2-d

Floor ) Acumen Building) University Road , Unlver BIW?

Ahmedabad_ 380 00.9 (hereinafter referred to as the “the

Appeltantss”) against Order in Original No' CGST-VI/Dem-

284/RAO FOREX/AC/DAP/2022_23 dated 10.02.2023 issUed

on 10.02.2023 [hereinafter referred to as ”impugned ordeY”]

pa,,,d by th, A,,i,ta„t Commissioner, CGST> Division VI'
Ahmedabad South (hereinafter referred to as “adju(iicatulg

authority ”) .

2. Brief1), stated2 the facts of the case are that the Appellantss

were not registered with Service Tax depqFtment holding PAN

No. MOFR9046D. As per the information received from the

Income Tax Department, it was noticed that the Appellants had
earned substantial income from service provided during F'Y'

2014_ 15p however they failed tO obtain ServiCe Tax Reglstratlon

and also failed to pay service tax on such incorne' The

AppeUantss were called upon to submit copies of relevant

documents for assessment for the said period, however, theY
neither submitted alv required details/documents nor did offer

any clarification/explanation regarding gross receipts from
services rendered/income earned bY them'

0

0

3. Subsequently) the Appellantss were issued Show Cause

Notice bearing No. V/WS06/O & A/SCN-113/2020-75/WS0603
dated 24.09.2020, wherein it was proposed to:

a)
Demand and recover an amount of Rs' 3,80,272/- foE the

F.y. 2015-16 under proviso to Sub Section (1) of Section 73

of the Finance Act, 1994 along with interest under sectlon

75 of the Finance Act 1994 (hereinafter referred to as ’the

Act) .

Impose penalty under the provisb) Ions of Section 70, 77 (1)
Ed ftaah

'B

4
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and 78 of the Act.

3.

a)

b)

C)

d)

The SCN was adjudicated vide the impugned order whereIn:

The demand of service tax amounting tO Rs. 3,809272/-

was confirmed along with interest.

Penalty amounting tO Rs. 3>809272/- was imposed under
78(1) of the Act.

Penalty amounting tO Rs. 109000/- was imposed under
77(1) of the Act.

Penalty amounting to Rs. 409000/- was imposed under 70

of the Act read with Rule 7(c) of Service Tuc Rules, 1994.

4. Being aggrieved with the irnpuWed order passed bY the

adjudicating authority9 the Appellants have preferred the

present appeal on the following grounds:

a

> s(._-N needs to be based on the principal of natural justice.

The OIC) has not taken into consideration that the SCN has

been issued merely based on the data from the income tax

Department. No further investigation has been done bY the
Service Tuc department and no opportunitY was provided before
the issuance of BCN. In support reliance is placed in the case of

case law of Uma Nath Pandey Vs State of UP reported at 2009

(237) ELT 241 (S.C.) explaining meaning of natural justice. It

was held in that order that hearing should be given to each

assessee.

O

> No investigation was done by the department and OIO is

passed based on the basis of SCN which is issued mereIY based

on third party data of Income tax Department. While raising the

demand it was not proved by the adjudicating authoritY that the
differential amount was received on account of providing of

taxable service. Before raising demand on the differential value

between ST_3 Return and Balance Sheet the adjudicating

authority should reconcile figures by

In support they rely on the decision

5

adoptingJ3roPer methods
UP?

Tribunal inof



F.No. (.'JAPPL/(..-'OM/STP/4562/2023-Appeal

t t1 e (I ah S e () f ( 1 ) C () 111 111 i IS 1S i IC) H]nero fr Service Tax ) /aLIEn ed aba dIVe

Pu;ni Ads. Pvt. Ltd. [2010 (19) S.T'R' 242 (Tr'-At===ld')]’ i2)

SYnergy Audio Visual Workshop Pvt. Ltd. V' Comrnr of ServICe

TeK B,ng,1,.„ [2008 (ro) S.T.R 578 (Tr. : Bang')], (3) Cal"in
Wooding c,n,uni„g Ltd. V. C„mmi,,i'n” of C.Ex' Indore [2007

(7) S.T.R. 411 (Tr._Del.)]} (4) Sharma Fabricator & Erectors PVt

Ltd. [2017 (5) C,STL 96 (Tri.-All.)

> Demand raised in the SCN is based on differential amount

between income reported in HR/TDS and ST 3. return' However>

it has been proved nowhere how the differential receipts are

classinable as taxable service. This shows that the dernal’ldl has

been raised mechanically without pr.oving the allegations v’'itIh

cogent and corroborative evidences which is not justified in the

light of the following cases: -

4

a

, M/S M.ahadev Trading Company Vs Union of Indla
{2020(ro) TMI 431 GUJ-HC}

, 'sahibabad- Printers Vs Additional Commissioner CGST

(App,,1,) (2020 (12) TMI 582- Allahabad HC}
a Sahitya MUdranalaVa PVt Ltd VS Addi Director General

(2020 (3) TMI r54-GUJ-HC}

a CC Chennai v/s M/s Flemingo (DFS) Pvt Ltd [2010-TIOL-

60-HC-MAD CUS]

a K Harinath Gupta VS Collector of Central Excrse'

Hyderabad [1994 (71) ELT 980 (Tribuna1)

, M/s Aviat Health Care Pvt Ltd Vs CC & CE' Belapur

[2008_TIOL- 1924 CESTAT-M.UM '

a

The aU,gati',n in th, SCN a„ ,xp''ted to be based on a

prima-facie reasoning by the department' If the allegatIOn is

based on violatic;n of provisions the whole proceedings lose

validity. In this regard reliance is placed on the decisions of the
following case laws:

>

. R,amal Lakhichand V.
[20ro(255) ELT 357 BOm)]

C\ommissloner Customs
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0

a

O

a

a

a

Royal Oil Field Pvt. Ltd. V. UoI, [2006 (194) ELT 385
(Bom)]

CCE v. Brindavan Beverages P Ltd. [2007 (213) ELT 487

(SC)

Kaur 7 Singh V. Collector of Central Excise, New Delh1

[1997 (94) ELT 289 (S.C.)

Oryx Fisheries 9P) ltd. V. UoI, [(2010.) 13 SCC 427]

Om Vir Singh V. UoI, [2016 (340) E.L.T. 277 (Gui.)]

Vaiyapuri V. Commissioner' of Customs (Seaport)

Chennai, [2015 (325) E.L.T. 403 (Tri.-Chennai)]

> Demand is barred by limitation and hence extended period

is not invocable. It is necessary that there must be suppresslon
of facts or willful mis-statement with intend to evade paYment of

tax for invoking extended period of limitation. The department

has failed to substantiate the intention to evade payment of tax

at the end of Appellants so extended period cannot be invoked.

In support the Appellants relied on the case of case laws of
Uniworth Textiles Ltd. Vs. Cornrnissioner of Central E;xclse,

Raipur 2013(288) E.L.T. 161(S.C.) and the case laws of Anand

Nishikawa Co. Ltd. Vs. CCE, Meerut, 2005 (188) E.L'T?' 149

(S.C.).

0

> No positive action shown by the department relatlng to
intention to evade payment of taxes at the end of Appellants'

The Appellants 'places reliance on the following decisions: €:1Ei

Continental Foundation Jt. Venture V. CCE, Chandigarh-IF

[2007 (2160E.L.T. 177 (S.C.)] (2) CCE, Mumbai IV Vs. Darnnet

Chemicals Pvt. Ltd. [2007 (216) E.L.T. 3 (S.C.)]

a

> The demand of service tax for F.Y. 2014-15 (April 2014 to

September 2014) by invoking extended period of limitation and

even beyond a period of five years from relevant date and as

such the SCN was issued on 24.09.2020 almost a Year after last

date of 24.10.2019 and received by them 02.10.2020 hence the

demand for F.Y. 2014- 15 is clearly tirnl

7



F.No. (.JAPPL/ COM/ STP/4562/2023-Appeal

> The OIO has erred in imposing Interest U/s 75 and Penal-tY

U/, 70(1)9 77(1)(a)? and 78(1) ,f the Act. As the Appellants aTe

not liable to pay Service Tax they are liable to paY Interest and
Penalty. The Appellants relied on the case of Pratibha Processor

V. Union of India [196C88) ELT 12 (S'C')] wherein the Honl3le

Sup„m, C.„,„t h,Id that in tax matteTSp Interest iS ==0t liable to

be paid if th„, i, n.t liability t. pay tH' it''if. Penalty under
Section 78 of the Act cannot be imposed 'subject to the

condition of fraud9 suppression of facts, willful mis-staternentp

etc. with an intention to evade service tax. PenaltY U/s 78 of

the Act can be proposed onIY when anY assessee colnmas alV

positive act for evading service tax. mere failure to disclose or
declare would not amount to (suppression). Reliance in thIS

regard is placed on the case of Anand Nishikawa -Fo' Ltd' V
Commission of Ceatral Excise, Meerut (Supra). It is submitted

bY the Appellants that they did not commit any positive act for

evading service tax. Therefore Penalty under Section 78 of the

Act is not ilnposable. Reliance is placed on the followlng

judgement of the Honble Supreme Court in this regard

a

d

Q

a

a

a

Collector V. Chelnphar Drugs & Llnllnlents-

r989(40 n.L.T. 276 (SC)

p,d,ni„i p,.d„,t, V. CCE , Banglore (supra)

Sarabhai M. Chemicals V. CCE ,Vadodara-2005 (2)

SCC r68=2005(179 E.r..T. 3 (S.C.)

Pahwa Chemicals pvt. Ltd. V. Commissioner – 2005 (189)

E.L.T. 257 (S.C.)
Uniworth Textiles ltd. v. Commissioner – 2013 (288>

E.L.T. 161 (S.C.)

a

> in terms of Section 80 Penalties cannot be imposed under

section 77. & 78 of the Act. In this regard reliance is placed on

the following judgments:

a ET/\ E H][L g i g][IL Ie Ie H][ i H][]L g ][J t ILIe V + (; CECI hen nai )20L)4(174)E•L• ip

19 (Tri-LB) C(IIJ ;.’.T e



F.No. (.-,APPL/COM/STP/4562/2023-Appeal

rier pvt. Ltd. Vs. CCE 2004 ( 170) E.L.T.
+

a Flyingman Air CO

417 (Tri. – Del.)

, .Star neon Singh V. CCE, Chandigarh, 2002 (141) E-L-T.

770 (Tri.-Del.)

5. Personal Hearing in the case was held on 10.10.2023. Shri

Nitesh Jain2 and sh. Pravin M.aheshwari, Chartered Accountant,

appeared on behalf of Appellants for the hearing and reiterated
the contents of the written submissions made in appeal

memorandum and requested to allow the appeal. The Appellants

submitted P & L Account, Balance Sheet for F'Y' 2014-15,

CommissiOn Income ledgers for the period lst April> 2014 tO 30th

September2 2014 and Ist O,,..'tober2 2014 tO 31st March, 2015'
The detail of taxable service income is given as under:a
6. 1 have gone through the facts of the case, submission made

.in the Appeal MernorandUm9 the submission made at the time of

personal hearing and the material available on record. The issue
before me for decision is whether the impugned order passed bY

the adjudicating authority confirming demand of service tax
amount of Rs. 3,80,272/- along with interest and penaltles,

considering the facts and circumstances of the case> is legal and

proper or otherwise. The dispute pertains to the period F'Y'
2014- 15.a
7. On careful exam.ination of the submission made bY the

Appellants and the impugned order, I find that the Appellants
have failed to produce the documentary evidence before the

adjudicating authority in support of his claim. TheY also

contended that no investigation was done bY the department

before issuance of OIO and it' is merely issued on the basis of

seN which is issued based on the information of third partY

data of Income tax Department. While raising the demand it was

not proved by the adjudicating authority that the differential

amount was received on account of providing of taxable servlce'

Before raIsing demand on the differential value betweeT ST-3

,”-T: t
1+



F.No. (..JAPPL/ COM / STP/4562/2023-Appeal

reconcile 6gures by adopting proper methods' it has also been

nowhere proved how the differential receipts are classifiable as

taxable service.

a

8. Accordinglv9 1 remand back the' matter to adjudlcatlng

a,.,th,..„.@ t. „-,xa,nin, the issue whether the income received

t) )r t t1 C }\LF) F) e 1 1 arI t S i S t aX a1) 1 e S e r Vice in C;O•leo rot]LUrvHSe8L•nc • tC)

pa,, the approp,iate .,de,. With this observation the mattef is
remanded back to the adjudicating authority to decide the

matter as discussed hereinabove.

,. „at,,dg„„..,-„q„*,m.aa*,'a#+%qqmel
The appeal filed by the Appellants stands disposed of in
above terms .

Eb
( C,yan O:hand Jain)

!ornmissioner (Appeals)

Dated:U. 1 +l2023
a

Attes

(

a
q

dta :Kumar),A :ndent(Appeals)

C(,ST Ahmedabad

BY RPA 1) / SPEED POST

To

M/s Rao Forex,
2nd Floor> Acumen BUilding,

University Road, University,
Ahmedabad– 380 009.

Appellants

The Asgistant ComnUssroner

C'C,ST & C'entral Excise

Division VI) Ahmedabad South'

Respondent
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Copy to

1. The Principal Chief Commissioner, Central GST, Ahmedabad
Zone .

2. The Commissioner Central GST, Ahmedabad South.

3. The Asstt. C-ornrnissioner> c(,ST9 Division-VI, Ahmedabad
South.

4. The Asstt. Commissioner (HQ System)

Ahmedabad South (for uploading the OIA) .

bkGuard File.

6. p.A. File.

Central GST,

11
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